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INTEREST OF THE INTERFAITH CENTER 
ON CORPORATE RESPONSIBILITY1 

 
 The Interfaith Center on Corporate Responsibility (“ICCR”) is a coalition of 

more than 300 institutional investors collectively holding over $4 trillion in assets 

under management. Its members are a cross section of religious investors, 

foundations, asset managers, pension funds, endowments, and other long-term 

institutional investors, most of which owe fiduciary duties to clients and 

beneficiaries.  

Many of ICCR’s members consider board structure and the corporate 

governance practices of the companies in which they invest as one indicator of the 

long-term health of a business. Multiple board member perspectives and 

experiences contribute to the sound corporate decision-making obligations 

imposed by state corporate law. However, while listed companies have been 

working diligently to add diverse voices to their boards, obtaining information 

relating to those efforts has lacked uniformity and accordingly tends to be costly. 

The Nasdaq Board Diversity Rules and the uniform disclosure matrix facilitates 

 
1  This brief is submitted accompanied by a Motion for Leave to File an Amicus 

Curiae Brief under Rule 29 of both the Federal Rules of Appellate Procedure 
and Fifth Circuit Rules and Internal Operating Procedures, and has the consent 
of all parties. The amicus certifies that no party’s counsel authored this brief in 
whole or in part; no party or party’s counsel contributed money intended to fund 
the preparation or submission of this brief; and no person other than amicus and 
its counsel contributed money intended to fund this brief. 
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access to that information for investors while imposing no burden on a company 

that already employs best governance practices.  

 The federal securities laws provide a disclosure framework on which 

shareholders rely for information. It is an orderly mechanism for the two-way 

exchange of ideas between those who manage a company for long-term success, 

and the shareholders who are committed to that long-term success. Shareholders 

demonstrate their confidence in a company by supplying it with the financial 

resources on which the company relies. 

ICCR is troubled by the mischaracterizations put forth by the petitioners, 

including sloganizing Nasdaq’s disclosure standardization as a “quota rule” that 

violates constitutional norms. Their arguments are neither supported by law or 

public policy, nor is there a legitimate constitutional issue based on the 

requirement that a company provide easily-accessible information as a condition to 

listing its shares on the exchange. If a company asks its shareholders to vote, it is 

only logical that the shareholders need sufficient information to assist them with 

their voting decision. If a company does not wish to provide that information, it 

can choose to list on a different exchange or to not seek financial resources from 

the public.  
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ARGUMENT 
 
The Nasdaq Diversity Rules provide a standardized disclosure tool for 
investors to evaluate whether a company’s board has sufficient “idea 
diversity” to satisfy norms of sound corporate governance. 
 
A. The Nasdaq Diversity Rules augment existing state-based governance 

requirements designed to enhance investor confidence. 
 

 The Nasdaq Diversity Rules do not change the duties already imposed on 

companies with respect to governance. Rather, they provide a disclosure-based 

element of standardization and a starting point for definition that helps both boards 

and investors evaluate how a particular company is implementing its governance 

oversight. In that respect, the rules enhance the ability of investors to acquire 

information necessary to make informed investment and voting decisions. 

1. Disclosure standards for Nasdaq exchange-listed companies will 
promote uniformity, and have the potential to reduce costs for both 
shareholders and issuers. 

 
 Investors such as pension funds and asset managers are bound by fiduciary 

duties, and all money managers are stewards of their clients’ assets. In carrying out 

their duties and exploring appropriate investments, money managers rely on a 

range of assessments designed to manage risk to their portfolios and to protect 

long-term investment value. As part of the obligation to vote for members of the 

board, investors apply governance standards to evaluate whether the board of 

directors is comprised of people who bring a variety of perspectives to the board 

discussions in the quest for best governance oversight of the business. 
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 Assessments about board member candidates require access to information. 

Uniformity of the type of information that is required to be disclosed can be a 

critical adjunct to a money manager’s ability to acquire and assess the information 

needed to comply with their fiduciary obligations. How the information is used is 

not prescriptive or designed to plug into a formula to reach one of a few pre-

determined answers. Rather, asset holders need the information to be able to 

exercise their discretion in determining what does and does not match their stated 

investment objectives and strategies, and which companies are instituting 

governance practices conducive to building long-term value. 

 For over a decade, the numerous asset owners and investment firms that 

identified a need for the information held meetings with and wrote to management 

and board members, and voted proxies. On occasion they filed shareholder 

resolutions requesting access to governance-related information and encouraged 

the adoption of policies designed to recognize the benefits of the different 

perspectives that board members of varied backgrounds could bring to the table. 

Investors with trillions of dollars in assets under management had proxy voting 

policies allowing “no votes” for the Nominating Committee members of 

companies with poor board diversity as could best be determined from limited 

available information.  
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 Corporate-shareholder engagements continued, with asset holders arguing an 

effective business case for the positive financial impact of having a diverse board 

as well as the improved decision making at the board level, noting studies and their 

own experience. Investors regularly pointed out that it was often not easy to learn 

the gender or whether a nominee was potentially diverse from the broader board 

body, especially when a proxy disclosed only names and no photographs.  

 Impressively, engagement with companies was usually constructive and with 

positive outcomes. It was made clear that active governance is an important issue 

within the investor community, a point that was widely acknowledged by business 

leaders and boards themselves. Numerous companies told ICCR’s coalition 

partners and other members of the investment community that they understood the 

value to their firm of board diversity and took steps to improve it when asked. 

 Nevertheless, even for those companies in agreement with the investor 

community about the benefits of having diverse voices on their boards, the 

disclosures had no uniform format and there were no definitions, making it 

expensive for companies to produce and for asset owners to acquire. In addition, 

the disclosures were not guided by definitions or a specific format, rendering the 

information labor-intensive to find and potentially not as reliable as it would be 

with a disclosure rule in place. 

Case: 21-60626      Document: 417-2     Page: 13     Date Filed: 04/29/2024



 

 6 

 For that reason, when Nasdaq embarked on its rulemaking proposal, 

investors spoke out on the importance of board diversity in their governance 

assessments and made it clear that the absence of standardized information was 

seen as a serious problem. Lack of readily-available information hampered their 

ability to service their clients and thus to comply with their legal obligations.  

 The list of investors speaking out in favor of the disclosure rule was 

extensive and impressive. As reflected in the SEC administrative record, they 

included major investment firms such as State Street Global Advisors, Vanguard 

and Blackrock;2 major asset owners such as the California Public Employees’ 

Retirement System (CalPERS)3 and the California State Teachers’ Retirement 

System (CalSTRS),4 the pension funds of Illinois and New York City,5 religious 

investors, foundations and union investment funds. Companies also submitted 

comments in favor of the Rules.6 

 
2  Self-Regulatory Organizations; The Nasdaq Stock Market LLC; Order 

Approving Rule Changes, as Modified by Amendments No. 1, To Adopt Listing 
Rules Relating to Board Diversity and To Offer Certain Listed Companies 
Access to a Complimentary Board Recruiting Service, SEC Rel. No. 34-92590 
at 26 note 92 (August 6, 2021), 86 Fed. Reg. 44424. (“SEC Order”). 

3  Id. 
4  Id. at 14 note 45. 
5  Id. at 20 note 72. 
6  See, e.g., Id. at 22 note 75 (Microsoft), and 24 note 84 (Guess). 
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For ICCR and its coalition members, a key benefit of the Nasdaq Diversity 

Rules is the obligation for all Nasdaq-listed issuers to report the required 

information in a consistent disclosure format. The focus is on the ability to access 

the information. Nasdaq itself identified this as a major impetus for the proposed 

rules. As explained by Nasdaq, investors identified the essential need to reduce the 

cost of acquiring information about board diversity.7 Absent a common disclosure 

regimen, there is a substantial cost and burden on investors to ferret out that 

information from pre-existing disclosures not necessarily focused on the uniform 

set of disclosure requirements now embedded in the Rules. 

 For all investors – especially smaller ones – having to identify and distill 

information not available in a uniform format is both burdensome and costly. The 

benefit of facilitating research and simultaneously reducing the cost of acquiring 

the information institutional investors need in order to comply with their clients’ 

investment strategies and instructions supports the SEC’s conclusion that the 

Nasdaq Diversity Rules are consistent with the Exchange Act and were therefore 

properly approved.8 The Rules provide a thoughtfully-designed standardized tool 

for both issuers and investors. 

 
7  Id. at 20. 
8  Id. at 81. 
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2. State law imposes fiduciary duties on directors to provide fiscal and 
governance oversight of companies for the benefit of the business, and 
the Nasdaq Diversity Rules enhance directors’ ability to do so. 

 
Standard norms of corporate governance presume that board members will 

bring different perspectives to the boardroom. There is no prescription as to the 

source of those voices, and each business will draw from a variety of skillsets to 

ensure that oversight is robust and based on the experiences of the individuals to 

forge the consensus of the single board body. That body is generally protected 

from liability by the “business judgment rule” so long as the board can demonstrate 

that its directors had sufficient information to serve as the basis for a reasoned 

decision.  Board members must have the ability to discuss matters during the 

course of a duly-called meeting at which a quorum is present, as well as an 

opportunity to ask questions and receive answers. 

 It is the robustness of the board process that contributes to the protection 

from liability, and its many components are not merely aspirational. The variety of 

voices that make up the board body are an integral part of protecting not only the 

board itself, but also the company for which the board creates and oversees the 

policies designed to lead to the company’s business success. The Nasdaq Diversity 

Rules help ensure a uniform, compliant process that is memorialized for the benefit 

of the company and its shareholders. 
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State corporate law fixes the number of directors required of a corporation. 

Delaware law, for example, permits a corporation to have only one director.9 In 

practice, however, most companies – and in particular public companies - will 

always have a larger number of directors than the minimum prescribed by law, 

even in states where the more common minimum number of directors is three. To 

enhance corporate governance and to provide for greater investor confidence,  

exchanges have adopted over the years a series of listing requirements such as a 

minimum number of independent directors. 

Modern corporate governance principles demand diversity of thought and the 

contribution of independent directors. In that connection, exchanges have over the 

years imposed listing standards to enhance the oversight provided by boards of 

directors and to promote investor confidence in the securities markets the 

exchanges facilitate. Obligations on publicly-traded companies imposed by federal 

law evolve in response to forces such as investor demand for disclosure and 

readily-accessible information in a usable format. 

The Diversity Rules provide some degree of certainty for board Governance 

and Nominating Committees seeking to identify and recruit appropriate candidates. 

Standardization such as the categories provided in the Rules provide a way of 

demonstrating that there is a process in place. That process does not constitute 

 
9  Delaware Code § 141(b). 
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adherence to a “quota” system, but rather provides a starting point for guidance in 

connection with nominations and reporting. The “category” to which a director 

identifies as belonging is not intended by itself to suffice as a determinant of who 

qualifies to serve on the board. Rather, the candidate’s professional background 

will define whether the experience each brings to the boardroom meets the board’s 

current talent needs. Nevertheless, identifying backgrounds– both personally and 

professionally – helps companies ensure that board conversations are likely to 

produce the diversity of perspectives and robustness of discussion required to 

satisfy governance requirements. Those considerations contribute to the protections 

provided by the business judgment rule. 

Thus, the Nasdaq Diversity Rules augment the “total mix” of information 

available to investors in making voting decisions on matters of governance. As 

such, the information is “material” within the meaning of TSC Indus. v. Northway, 

426 U.S. 438 (1976).  

In that regard, AFBR errs in its assertion that the Nasdaq Diversity Rules do 

not meet the 1934 Act10 standards of materiality. As emphasized above and as set 

forth in Section A.3 below, the preservation and enforceability of state law 

standards are one of the very purposes of the 1934 Act. The Nasdaq Diversity 

Rules easily and necessarily meet that standard. Indeed, it was the material 

 
10  Securities Exchange Act of 1934, 15 U.S.C. §§ 78a et seq. 
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misstatements being made by companies prior to adoption of the Exchange Act 

that necessitated enactment of the Exchange Act. The administrative record before 

the SEC as to the Diversity Rule proposal fully supports the conclusion of the 

agency that the disclosures required by the Rules is “consistent” with the Exchange 

Act. The Diversity Rules thus advance the public policy of the federal securities 

laws.  

As the SEC summarized in its adopting release, Nasdaq explained that “its 

discussions with organizational leaders representing a broad spectrum of market 

participants and stakeholders (including business, investor, governance, legal and 

civil rights communities) revealed strong support for disclosure requirements that 

would standardize the reporting of board diversity statistics.”11 In its submission to 

the SEC, Nasdaq expressly noted that the need for this rule was in part because 

existing SEC rule guidance had proven inadequate. As Nasdaq has explained, “the 

absence of a specific definition of diversity for such disclosures has resulted in 

current reporting of board-level diversity statistics being significantly unreliable 

and unusable to investors.”12 Further, Nasdaq itself determined that its proposed 

disclosure rules “would eliminate data collection inaccuracies, decrease investors’ 

costs, enhance investors’ ability to utilize the information disclosed, and make 

 
11  SEC Order at 18 and note 60. 
12  Id. at 19 and note 62. 
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information available to investors who otherwise not be able to obtain 

individualized disclosures.”13 

In support of its decision to approve the rule, the SEC noted particularly that 

this part of the rule was supported by many commentors summarizing their 

comments as stating “that investors currently do not have sufficient access to 

consistent, meaningful, or reliable board diversity information.”14 As the SEC 

highlighted in its adopting release, “[t]he Commission finds that the Board 

Diversity Proposal would provide widely available, consistent, and comparable 

information that would contribute to investors’ investment and voting decisions.”15 

That SEC finding is supported by substantial evidence in the administrative 

record. It is noteworthy that the SEC found that the Diversity Rule would also 

likely be beneficial to those boards concluding that the composition of their board 

should not change, finding instead that the disclosure obligation “could inform [the 

board’s] decision to vote to preserve the existing board composition of the 

company.”16 What the rule does is promote discussion and an opportunity to set 

forth in its disclosures the rationale for a board’s decision. The investor or 

 
13  Id. at 20 and note 69. 
14  Id. at 20 and note 72. 
15  Id. at 25. 
16  Id. at 27. 
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shareholder then has at least some relevant information to factor into its overall 

assessment.  

In support of its Rules, Nasdaq explained that “the Exchange believes that this 

disclosure would enable the investment community to conduct more informed 

analyses of, and have more informed conversations with, companies and improve 

the quality of information to make informed investment and voting decisions.”17 In 

response to critics claiming that the rule seeks to mandate board diversity, the SEC 

found directly to the contrary. Rather than mandating any particular board 

composition or requiring Nasdaq-listed companies to change the composition of 

their boards, the Rule would “provide investors with board level diversity statistics 

and explanations for certain companies’ approaches to board diversity, which 

would contribute to investors’ investment and voting decisions relating to 

companies’ board compositions.”18 

The explanations given by the SEC in its adopting release for approval of the 

Diversity Rule are well-explained by the agency, supported by substantial evidence 

in the administrative record, and the disclosure focus of the rule is well within the 

traditional disclosure focus of the federal securities laws. 

 
17  Id. at 19-20 and note 67. 
18  Id. at 27. 
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3. Those same state law governance principles incorporated into the 
Nasdaq Diversity Rules are consistent with the Exchange Act 
because Congress, in enacting the Exchange Act, sought to protect 
shareholders’ state-law voting rights. 

 
Federal regulation of the proxy process is one of the core functions assigned 

to the SEC under the original Securities Exchange Act as enacted in 1934. 

Likewise, disclosure of information that enables investors to make informed 

investment choices is a core function of both the Securities Act of 193319 and the 

Exchange Act. The Nasdaq Diversity Rule at issue in this case readily meets this 

criteria and the SEC’s decision to approve the rule is well within the scope of its 

authority. 

One purpose of federal regulation was to provide a mechanism for ensuring 

shareholders the protection of federal law while exercising their state law rights, 

including shareholders’ right to the corporate franchise. See J.I. Case v. Borak, 377 

U.S. 426, 432 (1964). The federal securities laws are based on the principle that 

state law defines the substantive law of the rights between shareholders and the 

corporations in which they invest. Federal regulation is intended to cement these 

state law rights and enable enforcement under the federal securities laws. The need 

for this federal oversight is well documented in the legislative history because of 

the history of abuse of the proxy process that preceded the enactment of the 

 
19  Securities Act of 1933, 15 U.S.C. §§ 77a et seq. 
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Exchange Act and has long been recognized by the courts. See J.I. Case, 377 U.S. 

at 432 (citing legislative history of the 1934 Act.) The SEC has summarized the 

purpose of this regulatory power: “The federal interests include the importance of 

fair corporate suffrage and the prevention of abuses that would frustrate the free 

exercise of shareholders' voting rights.”20  

At the core of the powers granted to the SEC in the 1933 and 1934 Acts is the 

power to require full disclosure. As the Supreme Court has recognized, the focus of 

the federal securities law powers granted to the SEC are its disclosure powers. In 

SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963), the Court 

summarized the underlying purpose of the Congressional design of the federal 

securities laws: “A fundamental purpose, common to these statutes, was to 

substitute a philosophy of full disclosure for the philosophy of caveat emptor and 

thus to achieve a high standard of business ethics in the securities industry.” Id. at 

186. The Supreme Court further emphasized that “[e]xperience has shown that 

disclosure . . . is needed to preserve the climate of fair dealing which is so essential 

to maintain public confidence in the securities industry and to preserve the 

economic health of the country. Id. at 201. 

 
20  SEC Briefing paper: Roundtable on the Federal Proxy Rules and State Corporate 

Law (May 7, 2007) at 1. (available at 
https://www.sec.gov/spotlight/proxyprocess/proxy-briefing050707.htm) 
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The Court gave a similar explanation of the purposes of the securities laws 

two years earlier in clarifying the scope of the antifraud provisions of the federal 

securities laws in Superintendent of Insurance v. Bankers Life & Cas. Co., 404 

U.S. 6,12 (1961) (“Congress meant to bar deceptive devices and contrivances in 

the organized markets or face to face.”)  

The Nasdaq Diversity Rule at issue in this case is designed to follow on these 

disclosure principles. Part of the rule requires a mechanism for standardized 

disclosure of the question of diversity of the board of directors. As summarized by 

the SEC, “the Exchange proposes to require each Nasdaq-listed company, subject 

to certain exceptions, to publicly disclose in an aggregated form, to the extent 

permitted by applicable law, information on the voluntary self-identified gender 

and racial characteristics and LGBTQ+ status (all terms defined below) of the 

company’s board of directors.”21 The other part of the rule requires an explanation 

of the board policy as to diversity on its board. As described by the SEC “The 

Exchange also proposes to require each Nasdaq-listed company, subject to certain 

exceptions, to have, or explain why it does not have, at least two members of its 

board of directors who are Diverse, including at least one director who self-

identifies as female and at least one director who self-identifies as an 

 
21 SEC Order at 3-4. 
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Underrepresented Minority or LGBTQ+.”22 Finally, a third-part of the Rule 

includes a “Board Recruiting Service Proposal” whereby “[t]he Exchange proposes 

to provide certain Nasdaq-listed companies with one year of complimentary access 

for two users to a board recruiting service, which would provide access to a 

network of board-ready diverse candidates for companies to identify and 

evaluate.”23 

Section 19(b) of the Exchange Act, 15 U.S.C. §78s(b), sets out the limited 

review scope of the SEC in reviewing SRO rules24 and requires the SEC to find 

that the rule is consistent with the Exchange Act.”25 The SEC in this case 

concluded that each facet of the rule, the disclosure focus of the rule was consistent 

with the underlying policies of the Exchange Act.26 That decision is on the 

administrative record before the SEC supported by substantial evidence.27  

 
22 Id. at 4. 
23 Id. 
24  In general, the new rules must comply both with the original listing standards set 

out in Section 6(b) of the Exchange Act, 15 U.S.C. §78f(b) and the requirements 
of Section 19(b). Notably, the Exchange Act listing requirements include a 
requirement that the rules be “designed to prevent fraudulent and manipulative 
acts and practices, to promote just and equitable principles of trade, . . . to 
remove impediments to and perfect the mechanism of a free and open market 
and a national market system, and, in general, to protect investors and the public 
interest.” Id. at 6(b)(5). 

25 SEC Order at 3. 
26 Id. at 4. 
27 Id. at 19, 21 and 22 (discussing comments filed in support of the rule). 

Case: 21-60626      Document: 417-2     Page: 25     Date Filed: 04/29/2024



 

 18 

 Petitioners’ attempt to paint the substance of the Nasdaq Diversity Rules as  

violating constitutional norms. That assessment is misguided. By jumping over the 

Exchange-Act mandated obligation of companies to follow state-law corporate 

governance principles, Petitioners ignore the standards applicable to the SEC’s 

review and approval of the Exchange’s rules. The SEC reviewed the rules and 

found them to be consistent with the 1934 Act. The record supports that finding. 

Given that finding, the review and approval procedures mandate that the SEC 

approve Nasdaq’s rules. That is precisely what the SEC did. 

B. Petitioners mistakenly rely on constitutional law arguments rather than 
recognizing that the state-law governance obligations embedded in the 
Exchange Act proxy and other rules support disclosures of the type 
elicited by Nasdaq’s Diversity Rules. 

 
  Petitioners assert Constitutional impediments to the Diversity Rule. ICCR 

believes that the Diversity Rule imposes disclosure obligations well within the 

scope of accepted norms of government commercial regulation of the economic 

market place for securities by states or the federal government. See Barr v. 

American Assn. of Political Consultants, Inc., 140 S. Ct. 2335, 2347 (2020) 

(“[T]he courts have generally been able to distinguish impermissible content-based 

speech restrictions from traditional ordinary economic regulation of commercial 

activity that imposes incidental burdens on speech.”) Accord, SEC v. Wall Street 

Publishing Co., 851 F.2d 365, 373 (D.C. Cir. 1985) (“If speech employed directly 

or indirectly to sell securities were totally protected, any regulation of the securities 
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market would be infeasible and that result has long since been rejected.” ) 

(Citations omitted). See also Hall v Geiger Jones Co., 242 U.S. 539, 552 (1917) 

(upholding state regulation of interstate securities markets through blue sky laws). 

1. The Exchange Act is designed to provide full, fair, and accurate 
disclosure to investors to help ensure their ability to make reasoned 
investment and voting decisions. 

 
The courts have long recognized that the disclosure-based obligations at the 

core of government regulation of the securities markets is well within the bounds 

of the government’s regulatory power over the securities markets. As set forth 

above, the Nasdaq Diversity Rules are reflective of corporate governance-based 

criteria mandating a diversity of opinions in the boardroom, and are therefore 

consistent with the Exchange Act. 

The focus of this en banc review should therefore be on the standards 

pursuant to which the Nasdaq Diversity Rules were properly adopted as explained 

by the SEC and as set forth in the administrative record before the Court, and not 

converted to a discussion of constitutional standards not reflective of the actual 

purpose of the Rules. 

The SEC’s standard for statutory review of self-regulatory organization 

(“SRO”) rules such as those of Nasdaq and other private stock exchanges is 

whether the disclosure rule at issue is consistent with the policies of the Exchange 

Act. There is substantial evidence in the record from which the SEC could 
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conclude that the rules drafted by Nasdaq are consistent with the disclosure-based 

theory of government regulation of the federal securities markets.  

2. It is disingenuous to assert that it is discriminatory for a private 
exchange to create standards setting forth uniform disclosure 
requirements to enhance the ability of investors to make reasoned 
investment and voting decisions about the sufficiency of corporate 
governance.  

 
Contrary to petitioners’ claims and those of some of their amici, the Nasdaq 

Diversity Rule is not a so-called “Quota Rule.” Claims of “race and sex 

discrimination” are likewise without basis, as are the charges that the rule “violates 

the equal protection clause.” The disclosure rules have no capacity to alter the 

“federal-state balance,” the record on which the rules were approved are far from 

“inadequate,” and the SEC has not engaged in “regulatory shaming.” 

These sensationalist characterizations suggest a misreading of the agency 

administrative record before the Court and a distortion of the Nasdaq Diversity 

Rule and its intent. As the above discussion from the SEC decision adopting the 

proposed Diversity Rule explains, the rule - far from mandating any particular 

board composition - is in fact focused on providing information to investors and 

voters to make informed choices about corporate governance of the companies in 

which they invest.  

There is also no basis for any charge of discrimination based on a disclosure 

mandate. A disclosure-based rule like the one at issue does not reasonably lead to 
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fostering discrimination in company boards. Rather, the Nasdaq Diversity Rules 

support investors’ need to be fully-informed on issues important to fulfilling their 

fiduciary obligations to their clients, especially with respect to how a company 

manages its governance. Governance issues are as telling about a company’s 

potential success as a business as are other business policy- and management-

related issues. 

Following the Diversity Rule requirements should not by themselves lead to 

a board’s changing its composition. Rather, it should lead to a governance-led 

discussion on the most appropriate composition for the specific company the board 

has been elected to lead. If the collective membership of the board believes it has 

satisfied the governance standard of having a sufficient number of voices to 

adequately make policy decisions on behalf of a company, its conclusions will be 

set forth in its disclosures and its obligations will have been met as long as they 

appear to be reasonable. Those to whom the disclosure is directed are then free to 

add the information to the mix and reach their own conclusions based on their own 

fiduciary and contractual obligations to the clients they serve. 

 On balance, the rules greatly benefit both companies and their investors. 

ICCR respectfully submits that the SEC has complied with the administrative 

process required for approval of the Nasdaq Diversity Rules, and that the legal 
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duties imposed on boards and investors will be more easily met with the assistance 

of the Rules. 

CONCLUSION 
 

 For the foregoing reasons, ICCR requests that this Court grant the SEC’s 

request that the petitions of AFBR and NCPPR be dismissed. 

  

April 29, 2024    Respectfully Submitted, 

      /s/ Beth-ann Roth   

      Beth-ann Roth 
      Richard A. Kirby 
 
      R|K INVEST LAW, PBC 
      1725 I St. NW Ste 300 
      Washington, DC 20006 
      (202) 664-7171 
 
      Counsel for Amicus Curiae  
      Interfaith Center on Corporate Responsibility 
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