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March 3, 2016 
 
Re: SEC Victory Sets Two Key Precedents.  

Baker Hughes Incorporated (Feb. 22, 2016) 
 
Dear Friends,  
 

Newground wishes to announce and celebrate a precedent-setting win at the SEC on a 
vote-counting resolution: 
 

 Baker Hughes Incorporated (Feb. 22, 2016) 
 

This No-Action response was explicitly submitted as a test case, and two precedents 
were established:  
 

A. Companies can no longer demand proof of representation when a Registered 
Investment Advisor files a shareholder proposal on behalf of a client.   
 

B. An Advisor can issue a Statement of Intent (and other communications) on behalf of a 
client. 

 
For years companies have made unsubstantiated claims and asserted the existence of 

specious requirements regarding proof of authorization, and also challenged on grounds that 
a statement of intent could only be authored by the shareholder him/herself.   
 

Companies have won numerous challenges and blocked proposals using these spurious 
tactics, but as a result of the Baker Hughes ruling that is no longer the case.  
 

––––––––––––––––––––– 
 

Overview 
 

Attorney Sanford Lewis did splendid work on the outline, bones, and muscle of the 
response – effectively countering every one of the company’s citations, and even showing 
some of them to favor Newground’s position.  
 

Attorney Paul Neuhauser added valuable additional citations in support of our 
arguments (one of them Newground’s own win against Chevron two years ago).   
 

Bruce Herbert finessed the writing and added the introduction; the summary; and two 
newly-framed legal concepts that helped carry the day.   
 

––––––––––––––––––––– 
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Four key points 
 

1. A Registered Investment Advisor, like an attorney, operates within a regulatory and 
legal construct – such that both would risk censure were they to falsely claim to 
represent a client.  Now, Advisors can simply assert that they represent a shareholder 
client, and this assertion must be accepted at face value. 
 
As we know, lawyers routinely write to announce that they represent a company, 
without being required to offer any proof of authorization.  The same courtesy is now 
extended to Advisors.  
 

2. We held that an Advisor is: “...entitled under State Law [of Agency] – and not denied 
the right under Rule 14a-8 – to assert that it represents a client for all purposes 
related to the filing of a shareholder proposal.”   
 
The SEC affirmed this to include both filing the proposal, and issuing a statement of 
intent.  
 

3. There is a “Unity of Documentation” (a new legal concept) comprised of the Proposal, 
Letter of Verification, and Statement of Intent.  
 
Neither of these elements by itself is sufficient for a proposal to advance, and all three 
together are necessary before a resolution can appear in the proxy.  

 
4. There exists a “Lineage of Authority” (another new legal concept), that is fully 

demonstrated by the existence of a Letter of Verification.  A custodian would not 
produce and deliver a verification letter without authorization from the client, and the 
client would not do that if they did not wish the Advisor to file the resolution on the 
client’s behalf.  
 
At this point the No-Action response turned metaphorical:  
 

In this manner, as scientists can with certainty infer the existence of a planet    
from the presence of a shadow during an eclipse, so the Staff and a company  
can conclusively infer the existence of appropriate authorization for Newground 
(in this instance) from the presence of a Letter of Verification. 

 
Attached is a copy of the SEC submission if you’d like to read the full run-down.  

 
––––––––––––––––––––– 
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Remember the citation: 
 

 Baker Hughes Incorporated (Feb. 22, 2016) 
 

Though this was submitted and won as a test case, companies are likely to push back 
or continue to challenge on these grounds – which makes remembering to properly use this 
precedent an imperative.  

 
Citing it in a response to the Deficiency Notice should be all that’s necessary to prevent 

a formal No-Action challenge regarding authorization.  
 

––––––––––––––––––––– 
 

In closing 
 

I wish to again celebrate our main collaborator in this effort, Sanford Lewis; and also 
Paul Neuhauser, Tim Smith of Walden, Steven Heim of Boston Common, and Holly Testa of 
First Affirmative who have participated and offered sage counsel along the way.  
 

Happy filing!  
 
 

Bruce Herbert | AIF 
Chief Executive | Accredited Investment Fiduciary  

 
 
PS: Please feel free to share.  This represents the culmination of a purposeful, multi-year period          

of testing that advanced these ideas through various stages of ‘general’ and ‘durable’          
Letters of Authorization and Statements of Intent, toward this outcome of a new, universal         
form of shareholder right.   

 
Happy to discuss should more information be of interest; and Newground welcomes others           
to join in the conscious effort to establish or regain rights that create more ‘elbow room’ for 
shareholders.  

 
 

HHHHHHHHHHHHHHHHHHHHHHHHHHHaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaapppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppppy filing!

Bruce Herbert | A
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VVIA ELECTRONIC DELIVERY TO: <ShareholderProposals@sec.gov> 
 <Lee.Whitley@bakerhughes.com> 
 
February 15, 2016 
 
U.S. Securities & Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, NE 
Washington, DC 20549 
 
Re: Response to No-Action Request, in Regard to Vote-Counting Shareholder Proposal  
 Equality Network Foundation, Proponent  
 
Dear Sir or Madam: 
 
 I write on behalf of the Equality Network Foundation (the “Proponent” or “Shareholder”) 
and Newground Social Investment (“Newground”), to respond to a January 11, 2016 no-action 
request (the “No-Action”) sent to the Securities & Exchange Commission by Baker Hughes 
Incorporated (the “Company” or “Baker Hughes”), which the Company submitted in regard to a 
Proposal filed December 4, 2015 by Newground on behalf of the Proponent.  In accordance 
with SEC Rules, a copy of this correspondence is being sent contemporaneously to the Company.  
 

––––––––––––––––––––––––––– 
 

(I)  
OVERVIEW 

 
In relevant part, Baker Hughes asserts either that Newground failed to prove it had 

authorization to file the Proposal on behalf of the Shareholder; or, alternatively, that the 
Shareholder failed to provide its own written Statement of Intent that it intends to continue to 
hold shares through the date of the Company’s next annual meeting. 
 

As Baker Hughes notes, in Newground’s response to the Company’s December 14, 
2015 Deficiency Notice regarding proof of ownership, Newground, representing the Equality 
Network Foundation, included a written statement from the Shareholder Proponent’s 
independent custodian, a DTC Participant, verifying that the Shareholder Proponent had 
continuously held the requisite value of shares of Common Stock for the one-year period 
preceding and including December 4, 2015 (the filing deadline) so as to meet the eligibility 
requirements of Exchange Act Rule 14a-8(b).  The Company does not contest the validity of 
this verification of shareholding (the “Letter of Verification”).  
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In addition, the December 4, 2015 transmittal letter (submitted with the Proposal on 

behalf of the Equality Network Foundation) asserted clearly that the Proponent 
acknowledged and understood its responsibility under the Rule, and that it intends to 
continually hold shares through the date of the Company’s next annual meeting. 
 

Baker Hughes accurately notes that Newground, in response to the Company’s request 
regarding proof of authorization, stated that the Shareholder Proponent is a Newground 
client and that, as such, Newground is “authorized to undertake these actions on its [the 
Proponent’s] behalf... since it is clear that as a Registered Investment Advisor registered with 
the SEC, [Newground represents] clients of all types and [has] both ethical and legal 
obligations to do so faithfully.”  
 

Baker Hughes asserted that additional evidence of authorization is required; however, 
Newground declined to provide alternate evidence because neither SEC Rule nor the State 
Law of Agency discusses, details, or requires the presentation of additional documentation in 
this circumstance.  
 

Therefore, we present this response to the Company’s No-Action request as a test case.  
We believe it is appropriate for Staff to clarify that it is not necessary under Rule 14a-8 for 
an investment firm to take actions beyond those provided under the Rule or Law of Agency:  
i.e., (1) to state that it represents a client, (2) to demonstrate a relationship with the client by 
providing rule-compliant, third-party documentation of proof of continuous ownership (the 
Letter of Verification), and (3) to convey the intent of that client to continue to hold the 
requisite value of shares through the time of the next shareholders meeting (the “Statement of 
Intent”).   

 
The appropriateness of a Registered Investment Advisor making such assertions is no 

different from the appropriateness of an attorney (acting as an agent) to assert, without 
providing other written proof, the authority to speak on behalf of his or her client.  A lawyer 
and a Registered Investment Advisor acting on behalf of their respective clients represent 
parallel instances, in both of which it is unnecessary and inappropriate to challenge the 
authority of the agent (absent concrete evidence that may suggest a lack of proper agency). 
 

––––––––––––––––––––––––––– 
 

((II) 
NEITHER STATE NOR FEDERAL LAW REQUIRES DOCUMENTATION  

OF AUTHORIZATION FOR AN INVESTMENT FIRM TO ACT ON BEHALF OF A CLIENT 
 

The State Law of Agency gives broad discretion to an investment firm to act on behalf 
of its clients.  In a wide array of activities, under State Law it is not necessary for an 
investment firm to provide instance-by-instance documentation of its authority in order to 
represent a client.  Nor should it be the case in filing proposals under SEC Rules, because 
there are in place sufficient checks-and-balances that prevent Newground (or any other 
Registered Investment Advisor similarly situated) from making a fraudulent assertion of 
authority in order to gain access to a company proxy.   
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Specifically, there is a clear lineage of authority that involves a shareholder 
(Newground’s client), the independent custodian (who generates and delivers the Letter of 
Verification of ownership), and Newground (the Registered Investment Advisor).  Under this 
lineage, a third-party custodian would not produce a Letter of Verification and deliver it to 
Newground without authorization from the shareholder who, in turn, would not authorize the 
Letter of Verification’s production and delivery without knowledge of and a desire for 
Newground to file the proposal on the shareholder’s behalf.   

 
The simple fact is that current SEC practice has established a seamless context, or unity 

of documentation – constituted by the Letter of Verification of ownership, Statement of Intent 
to hold shares, and the Shareholder Proposal.  Neither of these elements stands by itself, nor 
could either one of these elements on its own allow a shareholder filing to go forward and to 
appear in a proxy.  The Letter of Verification may be viewed as the linchpin of this unity of 
documentation – both because its very existence is proof of an intact lineage of authority, 
and because without it a filer (whether the shareholder or their agent) could not move past 
the Deficiency Notice stage of submitting a shareholder proposal.   

 
In this manner, as scientists can with certainty infer the existence of a planet from the 

presence of a shadow during an eclipse, so the Staff and a company can conclusively infer 
the existence of appropriate authorization for Newground (in this instance) from the presence 
of a Letter of Verification. 

 
As evidenced by the nearly universal tendency in recent years of companies to issue 

deficiency notices and no-action requests in response to each shareholder filing, it could be 
posited that companies would prefer for the shareholder engagement process to be slowed 
by as many hurdles as possible, whether real or imagined.  Fortunately, companies are not 
the arbiters of what is and is not required, and the Commission should not fall prey to 
validating a no-action request – however much a company may wish for it – that is both 
unnecessary and redundant in light of existing safeguards to the system, and is neither 
detailed in nor envisioned by the existing configuration of the Rules.  To do so would harm the 
free-flow of communication between a company’s owners, their management, and Board.  
_______  
 

The Company correctly notes that in this instance Newground is not asserting that it 
has, itself, beneficial ownership of the shares.  Newground exclusively asserts that it is entitled 
under State Law – and not denied the right under Rule 14a-8 – to assert that it represents a 
client for all purposes related to the filing of a shareholder proposal.  The only requirements 
detailed under the Rule are to provide independent documentation that a client has held the 
requisite value of shares for the necessary period of time leading up to a proposal’s 
submission (the Letter of Verification), and also to state that the client intends to continue to do 
so through the date of the subsequent annual meeting of shareholders (the Statement of 
Intent).  
 

Review of Staff no-action correspondence, including the cases cited by Baker Hughes 
in this instance, demonstrate that the alleged requirement to provide a statement from a client 
that documents authorization for a Registered Investment Advisor to file a proposal (while 
perhaps, in deference, provided by some firms in the past) is not mandated by either SEC 
Rule or State Law.  Instead, all that is necessary is adequate, credible evidence that the 
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investment firm represents the shareholder.  Newground has provided such evidence in the 
form of the Letter of Verification of share ownership.  
 

––––––––––––––––––––––––––– 
 

((III) 
STAFF DECISIONS DO NOT REQUIRE A SPECIFIC DOCUMENT 

TO PROVE AUTHORIZATION FOR A REGISTERED INVESTMENT ADVISOR 
 

Baker Hughes cites a number of precedents in its January 11, 2016 No-Action request 
that either do not apply to the current instance, or actually support Newground’s view of the 
matter.  
 

In the inapplicability category, the Company cites as relevant three instances (The 
Western Union Company (Mar. 10, 2010); 3M Company (Feb. 7, 2014); and Chesapeake 
Energy Corporation (Apr. 13, 2010)) where Staff permitted exclusion under Exchange Act 
Rule 14a-8(b) of proposals submitted by investment advisors based on securities pooled in 
client accounts.  However, these are not germane to this instance because they involved 
situations in which the investment firms representing shareholders asserted that relevant shares 
were held in “client accounts” (plural), but neglected or declined to name the specific clients.  
In the absence of naming the represented clients, it became impossible to trace ownership to a 
specific beneficial shareholder, and therefore the terms of Rule 14a-8 were not met.   
 

In stark contrast, in the present instance Newground has clearly identified the specific 
Shareholder on whose behalf it filed the Proposal.  Newground also provided, as the 
Company has acknowledged, appropriate third-party verification of proof of continuous 
ownership by that specific client.  Because the Letter of Verification points to the existence of 
a clear lineage of authority, we believe this constitutes more than adequate evidence of 
Newground’s authority to act on behalf of the Shareholder client.  
_______  
 

The Company also cites Smithfields Foods to argue that an investment advisor must submit 
additional paperwork in order to demonstrate that it has authority to submit a proposal on behalf 
of a client.  However, the Company misinterprets the facts and decision in Smithfield Foods, Inc. 
(June 24, 2010).   

 
The circumstances were these:  Calvert, the investment firm in the Smithfields instance, 

asserted that it had authority to submit the proposal under contractual arrangements with its 
subsidiaries.  While Calvert provided written documentation of those contractual relationships, 
it also noted that those relationships involved “traditional advisory services” which were 
alleged to include acting on the shareholder’s behalf in voting proxies and in submitting 
proposals.   

 
The company challenging the proposal in Smithfields noted that the contract in question 

did not include express language stating that the subsidiary funds authorized Calvert to file 
proposals on their behalf, or even to vote the proxies.  In point of fact, all that the Calvert 
contract demonstrated was that an advisory relationship existed between Calvert and the 
filers.  Nevertheless, the Staff determined in Smithfields that the proposal could not be 
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excluded, thus affirming Calvert’s assertion that a company cannot demand production of a 
specific type of authorization document in regard to filing a proposal, and that the existence 
of a “traditional advisory services” relationship is sufficient to convey authority to file a 
shareholder proposal on a client’s behalf.  

 
Thus, in the present instance, the Smithfields Foods precedent does not support the 

Company’s contention; but, rather, entirely supports Newground’s perspective on the matter.  
By providing a third-party custodian’s independent verification of proof of continuous 
ownership, and by making a clear assertion that the Shareholder is Newground’s client, we 
have provided sufficient and incontrovertible evidence of relationship and, therefore, need 
not – either under the State Law of Agency or under SEC Rules – provide a separate 
document to demonstrate such authorization. 
_______  
 

While citing, and in our view misinterpreting, one Energen Corporation no-action letter 
(Calvert proponent, addressed below), the Company chose to ignore a second, highly 
pertinent, Energen no-action decision that was issued on the very same day, in which Staff 
denied no-action relief to Energen. 
 

In Energen Corporation (Feb. 22, 2011) (Miller/Howard proponent) the Staff held that 
a trustee of a Trust was not required to provide proof of her authority to act on behalf of the 
trust.  In the Miller/Howard submission, the registrant claimed that no proof of authorization 
had been supplied to demonstrate that the trustee was authorized to act on behalf of the trust 
(which had two trustees).  However, Staff rejected that argument.  The authority of 
Newground to act on behalf of its client is even stronger, since it is subject to administrative 
regulation of its ethics and authority.   
_______  
 

No attempt has been made to assert that Newground is itself a beneficial owner or a 
shareholder under the terms of Rule 14a-8(i)(8).  Instead, we assert that Staff should conclude that a 
Registered Investment Advisor which, on behalf of a client, produces compliant third-party 
verification of proof of continuous ownership and makes appropriately clear assertions regarding the 
client’s intent to hold those shares through the time of the subsequent shareholders meeting, operates 
within an SEC-defined context that enjoys abundant safeguards which ensure it could not falsely 
claim shareholder representation and gain access to a company proxy thereby.  

 
As an SEC-registered Registered Investment Advisor, Newground is differently situated from  

an individual who might attempt to file a proposal on behalf of another, because an individual has in 
place no economic stake or the natural checks-and-balances that arise through a legal investment 
advisory relationship.  As such, Newground is in a position quite similar to that of a lawyer:  both would 
face legal and ethical jeopardy where he or she to falsely claim to represent a client.  In addition, if an 
investment advisory firm were to falsely claim that it represented a shareholder in submitting a 
shareholder proposal, there are effective safeguards in place to prevent that filing from proceeding.  
The SEC need not and should not be involved.  In support of this, the fact is that Commission Rules make 
no reference to any type of proof of authorization as asserted by Baker Hughes.  We believe this was 
not an oversight but, rather, a conscious choice made by the framers of the Rule in recognition of the 
fact that assertions of concern, such as those made by Baker Hughes, are already thoroughly 
addressed under the Rule, and are a matter of State Law. 
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In the presence of a clear lineage of authority and the existence of a unity of documentation – 

without which no item can appear in a company’s proxy – there is no valid reason why, in filing 
shareholder proposals on behalf of a client, Newground should be burdened with unsubstantiated 
demands for additional proofs of authorization that are duplicative, do not provide additional 
safeguards, and are neither envisioned under the Rule nor expected under State Law. 
 

––––––––––––––––––––––––––– 
 

((IV) 
THE PROPONENT DID NOT FAIL TO ASSERT ITS INTENT TO HOLD 

SHARES THROUGH THE TIME OF THE NEXT ANNUAL MEETING OF SHAREHOLDERS  
 

As a separate argument, Baker Hughes asserts that the Shareholder Proponent failed to 
provide a written Statement of Intent to hold securities through the date of the next annual meeting of 
shareholders.  As noted above, Newground’s December 4, 2015 transmittal letter clearly states, on 
the Shareholder’s behalf, the intent of the Proponent to hold shares through the time of the next annual 
meeting. 
 

The Company, in arguing the exact manner of expression a shareholder’s Statement of 
Intent to hold shares must take, cites Energen Corporation (Feb. 22, 2011) (Calvert 
proponent).  However, the Energen (Calvert) precedent is not only inapplicable to the present 
matter, it further demonstrates the Company’s misguided approach to this issue.   

 
In the Energen (Calvert) decision, the firm that filed on behalf of the relevant 

shareholders stated that “it” (not the proponents) intended to hold the relevant shares.  In stark 
contrast to the present instance, the firm did not directly represent or assert that the relevant 
shareholders intended to hold the shares.  Thus, although the firm there may have been a 
spokesperson for the related funds that actually held the shares, it spoke only to its own intent 
to continue holding shares and not the intent of its subsidiaries, which appeared to have 
independent decision-making authority.  The Staff reasoned that “although [the investment 
advisor] may have been authorized to act and speak on behalf of shareholders, it has 
provided a statement of its own intentions and not of the shareholders’ intentions” (emphasis 
added). 
 

In the present instance, Newground has made it abundantly clear that it is authorized 
to speak on behalf of this client, the Proponent; and further, that on behalf of this client 
Newground states that it is the Proponent’s intent to hold shares through the time of the next 
shareholders meeting.  Thus, all requirements set out under the Rule for documenting both 
proof of ownership and intent to continue ownership have been appropriately met.  

 
In addition, Staff has explicitly rejected multiple attempts of registrants to argue that 

shareholders must themselves provide a Statement of Intent, and that investment advisors 
cannot (on behalf of a shareholder) provide or make such a Statement.  See:  Chevron 
Corporation (Mar. 11, 2014); and Hanesbrands Inc. (Jan. 13, 2012). 
 

––––––––––––––––––––––––––– 
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((V) 
IN CLOSING 

 
In our view, for quite some time companies have made specious demands for 

documentation that are neither justified under nor envisioned by SEC Rules; and have successfully 
prevailed in no-action challenges by presenting unsupportable claims as if they were defined 
requirements.  Our sense is that in so doing companies have harmed shareholder interest by 
employing unsubstantiated technicalities to hinder an appropriately open and to-be-desired 
flow of communication between shareholders, management, and the Board.   

 
Current practice under the Rules has established an effective and indivisible set of 

shareholder proposal submission elements, the unity of documentation, which can only result in 
a proposal appearing in a proxy statement when all three are together – such that no one 
element by itself could allow a shareholder filing to appear in a proxy.  The Letter of 
Verification serves as a linchpin – because its very existence is proof of there being an intact 
lineage of authority from shareholder, to independent custodian, to Newground; in the 
absence of which Newground, as a filer on behalf of a Shareholder Proponent, could never 
move past the Deficiency Notice stage of filing a proposal.  

 
We believe these reasons alone are sufficient for Staff to deny the Company’s No-

Action request.  However, though Baker Hughes bears the burden of proof in this matter it has 
failed to present a credible argument or to cite any specific authority in support of its 
contentions.  Further, the Company’s attempts to cite precedent (in each and every instance) 
are either inapplicable to the current instance or actually support Newground’s view of the 
matter.  Newground has cited three additional precedents, each of which were decided in 
support of our position and establish the grounds for our case even more conclusively (one of 
these citations was ignored by the Company when it cited another Staff decision at the same 
company delivered on the same day).   

 
Therefore, we respectfully ask that Staff deny the Company’s No-Action request.  
 
We are available to further clarify anything presented herein, and request the 

opportunity to expand on these views or offer additional reflections should the Company 
present a response to this rebuttal of its No-Action request.  As always, we thank the Staff for 
its time, diligence, and careful handling of these important aspects of the shareholder 
engagement process.  
 

Sincerely, 
 
 
Bruce T. Herbert  | AIF  
Chief Executive  | ACCREDITED INVESTMENT FIDUCIARY  

 
 
cc:  Lee Whitley, Vice President and Corporate Secretary, Baker Hughes Incorporated  
 Equality Network Foundation  

Sinnccccccccccccceeeeeeeeeeeeerely,

Bruce T Herbert | AIF



 
        February 22, 2016 
 
 
Lee Whitley 
Baker Hughes Incorporated 
lee.whitley@bakerhughes.com  
 
Re: Baker Hughes Incorporated 
 Incoming letter dated January 11, 2016 
 
Dear Ms. Whitley: 
 
 This is in response to your letter dated January 11, 2016 concerning the 
shareholder proposal submitted to Baker Hughes by Newground Social Investment on 
behalf of the Equality Network Foundation.  We also have received a letter on the 
proponent’s behalf dated February 15, 2016.  Copies of all of the correspondence on 
which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  For your reference, a 
brief discussion of the Division’s informal procedures regarding shareholder proposals is 
also available at the same website address. 
 
        Sincerely, 
 
        Matt S. McNair 
        Senior Special Counsel 
 
Enclosure 
 
cc:   Bruce T. Herbert 
 Newground Social Investment, SPC 
 team@newground.net 
  



 

 
        February 22, 2016 
 
 
 
Response of the Office of Chief Counsel  
Division of Corporation Finance 
 
Re: Baker Hughes Incorporated 
 Incoming letter dated January 11, 2016 
 
 The proposal relates to simple majority voting. 
 
 We are unable to concur in your view that Baker Hughes may exclude the 
proposal under rules 14a-8(b) and 14a-8(f).  Accordingly, we do not believe that 
Baker Hughes may omit the proposal from its proxy materials in reliance on 
rules 14a-8(b) and 14a-8(f). 
 
        Sincerely, 
 
        Evan S. Jacobson 
        Special Counsel 


